UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:
Vlastimil Mach Chapter 13
Monica Mach Case No. 04-44083

Debtor(s)

OBJECTION TO CONFIRMATION OF PLAN

Secured creditor Deutsche Bank National Trust Company, as custodian or trustee
hereby objects to the confirmation of the plan proposed by Debtor above-named on the basis
that:

Debtor commenced a Chapter 13 proceeding on January 20, 2004 as Case No.
04-40273. Debtor became delinquent on his post-petition payments to Deutsche Bank National
Trust Company, as custodian or trustee and on April 19, 2004, Deutsche Bank National Trust
Company, as custodian or trustee was granted relief from the automatic stay. By Order dated
July 13, 2004 the Court granted the Chapter 13 Trustee’s motion and dismissed the bankruptcy.
The present Chapter 13 petition was filed on July 22, 2004. Accordingly, pursuantto 11 U.S.C.
Section 109 (g)(1) Debtor was not eligible for Chapter 13 protection at the time that the petition
herein was filed; and

The time in which Debtor's pre-petition arrearages will be paid in full to Movant
constitutes an unreasonable period of time pursuant to 11 U.S.C. Section 1322(b), 11 U.S.C.
Section 1322(c) and 11 U.S.C. Section 1325(a) and (a)(3).

Dated: September 30, 2004
USSET & WEINGARDEN P.L.L.P

By:/E/ Paul A. Weingarden/Brian H. Liebo
Paul A. Weingarden, #115356
Brian H. Liebo #277654
Attorney for Movant
4500 Park Glen Road, #120
Minneapolis, MN 55416
(952) 925-6888




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:
Vlastimil Mach Chapter 13
Monica Mach Case No. 04-44083

Debtor(s)

NOTICE OF HEARING AND MOTION TO
OBJECT TO CONFIRMATION OF PLAN
AND DISMISSAL OF CHAPTER 13 CASE

TO: Vlastimil Mach and Monica Mach, and other entities specified in Local Rule 1204(a).

A. Deutsche Bank National Trust Company, as custodian or trustee, ("Movant"),
a corporation organized and existing under the laws of the State of CALIFORNIA, by its
undersigned attorneys, moves the Court for the relief requested below and gives notice of
hearing herewith.

B. The objection to confirmation of the plan will be heard at the confirmation
hearing on the Debtor Chapter 13 Plan scheduled at 10:30 am on October 7, 2004, in
Courtroom 7 West, 300 South Fourth Street, Minneapolis, MN 55415 or as soon thereafter
as counsel can be heard.

C. Any response to this motion must be filed and delivered not later than 10:30
am on October 6, 2004, which is 24 hours before the time set for the hearing, or filed and
served by mail not later than October 4, 2004, which is three days before the time set for
the hearing. If there is no response to this Motion within the time provided by law, the

matter may be heard as a default by the Court.



D. This court has jurisdiction over this motion pursuant to 28 U.S.C. 88 157 and
1334, Federal Rules of Bankruptcy Procedure 5005 and Local Rule 201. This proceeding
is a core proceeding. The petition commencing this Chapter 13 case was filed on July 22,
2004. The case is now pending in this court.

E. This motion arises under 11 U.S.C. 81307(c)(5), and 11 U.S.C. 81324 and
Federal Rules of Bankruptcy Procedure 1017(d), 3015(f), 9014 and Local Rules 1201-1215.
Movant requests denial of confirmation of Debtor Chapter 13 Plan and dismissal of the
Chapter 13 case.

F. Movant has a perfected first mortgage interest in the Debtor homestead as
shown on Exhibit A and objects to confirmation of the plan proposed by the Debtor above-
named on the basis that:

1. The plan has not been proposed in good faith.

a. Debtor commenced a previous Chapter 13 proceeding on
January 20, 2004 as Case No. 04-40273. Debtor became delinquent on his post-petition
payments to Movant and on April 19, 2004 Movant filed a motion for relief from the
automatic stay which motion was granted on May 6, 2004

b. The present Chapter 13 petition was filed on July 22, 2004,
thereby terminating a pending foreclosure sale, which was scheduled for July 23, 2004.

C. Under the plan filed in the prior bankruptcy, Debtor was to pay
$900.00 per month to the Trustee. Under their current plan, Debtor proposes to pay
$1,500.00 to the Trustee. There appears to be no substantial employment change listed on
Schedule I, although Debtors’ allege to be collecting an additional $420.00 per month in

income.



d. Debtor has failed to make any post-petition payments to
Movant and are now due for the months of August, 2004 through September, 2004 in the
amount of $2,937.84. Movant has received no mortgage payments from the Debtor since
November, 2002. Debtor is contractually due for December, 2002.

e. Movant alleges that the current bankruptcy was filed on the eve
of foreclosure for the sole purpose of preventing the foreclosure sale and has not been
made in good faith as required by 11 U.S.C. 1325 (a)(1) and/or that the plan as proposed
by Debtor is not feasible as required by 11 U.S.C. 1325 (a)(6). Movant further alleges that
the Debtors are not eligible for bankruptcy protection pursuant to 11 U.S.C 8109 (g)(1).

See In Re Montgomery 37 F.3d 413 (8" Cir. 1994)

2. The plan does not provide for the cure of the mortgage arrearages

within a reasonable period of time.

a. At the time that the present bankruptcy was filed, Debtor was
delinquent on his mortgage payments to Movant from December, 2002 through July, 2004
for a total amount due of $21,418.90 together with late charges pursuant to the terms of the
mortgage as well as attorney's fees and costs incurred in the two prior foreclosure
proceedings and bankruptcy proceedings for a total delinquency of $40,709.58.

b. Debtor proposes, in his plan, to pay $1,500.00 per month to the
Trustee. Based on the amount of the delinquency, and factoring in the Trustee's share,
Movant estimates that the earliest that its claim could be paid in full is 30 months from the
inception of the plan.

C. The time required for the payment of Debtor's pre-petition

arrearages to Movant constitutes an unreasonable period of time pursuantto 11 U.S.C.



Section 1322(b)(5), and 11 U.S.C. Section 1325(a)(1) and (a)(3). See In Re Newton, 161
Bky Rptr. 207 (D. Minn. 1993).

WHEREFORE, Deutsche Bank National Trust Company, as custodian or trustee by
its undersigned attorney, moves the Court for an Order denying confirmation of the Debtor's

plan and dismissal of the Chapter 13 case.

Dated: September 30, 2004.
USSET & WEINGARDEN P.L.L.P

By:/E/ Paul A. Weingarden/Brian H. Liebo
Paul A. Weingarden, #115356
Brian H. Liebo #277654
Attorney for Movant
4500 Park Glen Road, #120
Minneapolis, MN 55416
(952) 925-6888
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UNITED STATES BANKRUPTCY COURT
. DISTRICT OF MINNESOTA
In Re:

Viastimil Mach
Monica Mach AFFIDAVIT OF PETITIONER

Debtor(s)

Chapter 13, Case No. 04-40273

STATE OF CALIFORNIA)
COUNTY OF LOS ANGELES)

M M‘Hw be@ , being first duly sworn, deposes and states on
oath that she i§ employed by Deutsche Bank National Trust Company formerly known
as Bankers Trust Company of California, N.A., as Trustee for Long Beach Mortgage
Loan Trust 2001-2, as custodian or trustee, the movant in this action, that she has read
the annexed Notice of Hearing and Motion to Object to Confirmation of Plan and
Dismissal of Chapter 13 Case, and that it is true of her knowledge to the best of her

information. o

" ADELA E. DE LEON F
Commission #1307043

fw 27 Notary Public - California g

A S
%;zf',a Los Angeles County
q = My Comm. Expires Jun 3, 2005

Subscribed and sworn to before me this

[Y dayof 5%l  2004.

= s A

‘ A , Y UTE N0
)kftary Public: Adela De Leon
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MORTGAGE

THIS MORTGAGE ("Sccurity lostrument™ is given on  January 1. no2
The mortgagoris  VLASTIMIL V MACH. A MARRIED MAN

("Borrower”). ‘This Security fnstrument is given 1o LONG BEACTH MORTGAGE COMPANY

which is organized and existing under the laws of the State of Delaware . and whose
wdress is  [100 TOWN & COUNTRY ROAD. ORANGE, CA 92868

¢"Lender™). Bomower vwes Lender the prinsipal sum ot
One Hundred Thirty Thousand and no/t0g

Cullars (U5, S 130.000,0¢ I
This debt i5 evidenced by Bomower’s sow dated the xame dale as this Security nstrument ("Note®), which
providis  for moothly payments. with te full debt. if not paud exelfer. due and payable un

February L . 032 and for imercst a7 the yearly mae off 12,300
percent. This Seeurity [nstrument secunes o Lenders (@) the repaymene of
Cue debt evidenced by the Note, with & and afl [: and meditivations of the Nutes thy the

payment of all other sums. with intcrest. advancnd under paragrmph 7 w0 prolct the seeurity of this Severiy
MINNESOTA-Single Farmily- FRMAIFHLME UNIFDRM INSTRUMENT
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Instrument: and () the performance of Burower's covenants and agreements uider this Sceurity [nstrument and the
Note, For this purpose. Borrower docs herchy martgage, prant and convey w0 Lender, with power ol sale, the
following desenbed property located in HENNEPIN County, Minncsotaz

LEGAL DESCRIPTION ATTACHED HERETO AND MADE A PART HEREQF

which has the address of 11908 QUEBEC CIRCLE . CHAMPLIN ISireet, Cin g,
Minnesota 55316 [Zip Cade| ("Propenty Addess

TOGETHER WITH all the improvements now or hereafier emcered an the propecty, and all easements,
appurtenances. amd {iXIUres now or henmfter a part of the prapeny. All aplacements and additions shall also be
covered by this Security Instrument. All of the foregoing is refirrest (o in this Scearny | as the “Propeny.”

BORROWER COVENANTS that Borrower is lawlully seised of the cutate hereby conveyed and has the nght 10
martgage. grant and convey the Praperty and that the Property is unencumbered. exeept for crcumbranves of record.
Borrower warrants and will defend generally the ditle [y the Property against 2il clims and demands, subjeet (¢ any
encumbrances of reeord.

THIS SECURITY INSTRUMENT wombines uniform covenants for national usc and non-untfonm covenants
with limited variations by jurisdiction to constitute 3 uniform security insoument coveting real property.

UNIFORM COVENANTS. Borrawer and Lendoer covenant and sgree as follows:

1. Poyment of Principal and [nterest: Propayment and Late Charpes. Burrower shall prompily pay when
due the principal of and interest un the debit cvidaneed by the Note and any prepayment and late charpes due under
the Nute.

2. Funds for Tuxes and Insurance. Subject to applicable law of 10 2 witten waver by Leader. Burrower shall
pay to Lender an the day monthly payments are due under the Note, unti] the Nute 15 pasd i fall, 2 sum «Funds™)
fors (2) yearly taxes and assessments which may atiain priotity over this Seeunty Instrament 25 3 fien on the Froperty:
(b) yearly [easchold payinents or ground sents on the Propenty. if any: wo) vearly bazand of properly insurance
premiums: () yearly (lood insumnce proniums, of anys (e} vearly morigage msurnce premivms. if any: ad 18 any
sums payable by Borrower o Laider, in acordance with the provisions of pamgmph 3. in liew of the payment of
marpage insurnce premivms. These items are called "Escrow ems.™ Lender may, ac any ame. collect and hold
Funtds in an amount not 1@ cxceed the maximwm amoune 2 lender tor a fdenlly related martpaee [0an may requine
for Borrower™s escrow accouat under the fderal Real Estate Sefttement Prcodunss At of 1972 25 amendsd Irum
time (o titke, 12 (F.5.C. Section 2600 of seq. ("RESPA ™Y, unfess another law thar applics to the Funeds scts a fesser
amount. [f so, Lemder may. at any ume. coliect and holt Funds it an antount aot to exceed fhe fesser amoust. Lemder
may estimate the amount of Funds Juc on the basis ol cusrent data and reasumbls aumales of expendituces of fiune
Escrow [iems or otherwise in sceondance with applicable taw.

The Funds shall be held in an mstitution whose depesits ane instned by a laderal agency. snsoumwatality. or
entity tincluding Lender, i Lender is such an mstiunons or 1 any Federal Homte Loan Bank_ Lender shall apply the
Funds 10 pay the Escrow liems. Losder tay not charpe Borrawer for holling and applying the Funds, innually
analy7zing the cserow sccounl. or ventying the Escrow [ems. unfoss Lender pays Bormower icerest oi the Funds and
applivable faw permits Lender w moke such o charge, However. Lender may seyuine Bumower to [y a uvnecune

L
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LEGAL DESCRIPTION

LOT 11, BLOCK 4, CHAMPLIN RIVER PARK, HENNEPIN COUNTY, MINNESOTA.




Property. The notice shall further inform Horvowes af the right to reinstate after acecleration and the right to
bring o court action to awicr? the i ol g defunlt or any other defttse of Butroswer te acceloration
and sale. IF the defoult & not cured on o before the dute speeified n the notiee, Lender, at its option. may
requlre Immediute payrment In full of afl sums secured by this Security Instrument withour further detnand and
may {nvoke the power of sale and any other remedics permitied by applicable law. Lendee shall be entitled to
collect all expenses incurred in pursuing the remedies provided in this parograph 21. including, but not Gmited
0. reasanable attothcys® fees.

If Lender invokes the power of salc, Lender shall cuuse u copy of a notice of sale to be served upon any
person in possewsion of the Property. Lender shall publish a notice of safe. and the Property shall be soldd at
public auctfon in the manncr preseribed by appliculic luw. Lender or fts designee muy purchase the Property
at any sale. The proceeds of the sule shall be applicd in the following arder: tu} to ull expense of the xale,
Including. but net imited to, reasonable attorneys” Fees: (b) to wll sums secured by thix Security Instruments
and () any excesy ta the person or persons legnlly entitled to §t.

22. Relcuse. Upon payment of atl sums secured by this Security [nstrument, Lender shall discharge this Sceurity
Instrument to Barrower, Bermower shall pay any recontation costs. Lender may charge Borrower a foe fr releasing.
this Seeurity fnstrument, but only if the fee is pawd to a thinl party for services rendercd and the charging of the foe i

pemitiexd under applicable law.
23, Walver of Homestend.  Borower waives all right of homstead exemption in the Property.
24, Interext oo Ad The @ mie on ad made by Lerder under paragraph 7 shall not excend

the maxinmu eate allawed by applicable law.
5. Riders to this Sccurity Instrument. [ one or more fiders are executed by Borower and revorded together
with this Sceurity [nstrument, the covenants and agreements of cach such rider shall be ncurparated inte and shall

amend and suppl the ¢o s and apr uof this Security Instrument as if the nderis) were 2 pars of this
Sceurity Instrument. {Cheek applicable box(es)|
Adjustable Rate Rider | Condominium Rider ; 14 Family Riler
Graduated Payment Rider LI Planned Unit Development Rider 2 Biweekly Payment Rider
Balloon Rider 4t Rate Improvement Rider «— Second Home Rider
VA Rider ol Qhierts) [speeity|

BY SIGNING BELOW, Borrowrr acoepts and agress (0 e terms and covepants contned in this Sccunty
Instrument and in any rider(s) exccuted by Borrower and ceconded with it.

Wiinesses:
f{___ / ./(L_\
_ 1Sean
YLASTIMIL V MACH Surrower
- -

wllssenn. 7 er s (Seal)
HONICA L. MACH Botfumer
(Sealy tSel)
Birmower Dutnivacr
1Seni) 15ualy
Bornmaer Burluwer
(Seuly 1Seal)
Borfirmer BTt
®‘-SHU\‘INI WG vy Farm 3024 /30
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STATE OF MINNESOTA. HENHEPIN County z%z

On this 2hd  dayof Q:iﬂlll " Zuoy . before me appearey
VLASTIMIL V. MACH AND MOWICA L. MACH, HUSBAND AND WIFE
.o me

persanally known 1o be the personts) described in and who execured the faregoing fns t and acknowledged that
excenled the saine as

This insyrument was drafied by .
: R
LONG BEACH MORTGAGE COMPANY ! orivam AL
Wy COMMEXECH 35088 10100500
L]

Tax staremnenss for the real praperty described in this insteument should be sent 1oz

VLASTIMIL V., MACH

11908 Quebec Circle North

Champlin, MN 55316
Q&mm:-:w. tumEwrs - Ferm 3022 2430

DM O TROTI Luun Na. 4073787-30328
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A BEPUTY

ASSTGNMENT OF MORTGAGE

Date: Qofober 30, 20032

FOR VALUABLE CONSIDERATION, Long Beach Mortgage Company, a corporation
under the laws of Delaware, Assignor, hereby sells, assigns, transfers to
Deutsche Bank National Trust Company, a national banking association F/K/A
Bankers Trust Company of California, N.A., as Trustee for Long Beach
Mortgage Loan Trust 2001-3, Assignee, the Assignor's interest in the
Mortgage dated January 2, 2002, executed by Vlastimil V. Mach and Monica L.
Mach, husband and wife, as mortgagor(s) to Long Beach Mortgage Company as
mortgagee, filed for record in the office of the County Recorder of the
County of Hennepin and State of Minnesota, on January 29, 2002, and recorded
as Document No. 7638344 together with all right and interest in the land

therein described, and in the note and obligations therein specified, and to

the debt thereby secured.

Metro Logal Services inc.
Metr %ox 491

------



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:
Vlastimil Mach Chapter 13
Monica Mach Case No. 04-44083

Debtor(s)

MEMORANDUM OF LAW

FACTS

The facts in this matter are as detailed in Movant's Motion which are incorporated herein
by reference. Deutsche Bank National Trust Company, as custodian or trustee ("Movant") is a
secured creditor of the Debtor and holds a perfected first mortgage on the Debtor's residence.
Movant submits this Memorandum of Law in Support of its Motion to Object to Confirmation of
Plan and Dismissal of the Chapter 13 Case.

ARGUMENT

Movant asserts that the Plan as proposed does not provide for cure within a reasonable
period of time contrary to 11 U.S.C. 81322(b)(5) and cannot be confirmed pursuant to 11 U.S.C.
§1325(a)(1), 1325(a)(3). Inre: Newton, 167 BR. 207 (Bky D. MN 1993); In re: Brady, 86 BR.
166 (Bky D. MN 1988).

Based on the amount of the pre-petition delinquency, it will take Debtor approximately 30
months to cure. Based on the relevant factors described in the Motion, this is a patently
unreasonable period of time. In Re Newton, supra.

At the confirmation hearing Movant believes the Court will deny confirmation of the
Debtor's Plan. Pursuantto 11 U.S.C. 81307(c)(5) on request of a party in interest and after

notice and a hearing, the court may dismiss the case for denial of confirmation under 81325. In



the present case, Movant asserts that cause for dismissal exists based upon the Debtor's
inability to present a confirmable plan to the Court.

WHEREFORE, Movant respectfully requests this Court to deny confirmation of the Plan
and dismiss the Chapter 13 Case, and such other and further relief as may be just and

equitable in the premises.

Dated: September 30, 2004
USSET & WEINGARDEN P.L.L.P

By:/E/ Paul A. Weingarden/Brian H. Liebo
Paul A. Weingarden, #115356
Brian H. Liebo #277654
Attorney for Movant
4500 Park Glen Road, #120
Minneapolis, MN 55416
(952) 925-6888




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:
Vlastimil Mach Chapter 13
Monica Mach Case No. 04-44083

Debtor(s)

UNSWORN DECLARATION FOR PROOF OF SERVICE

Erin Kay Buss, employed on this date by USSET & WEINGARDEN, attorney(s) licensed to
practice law in this court, with office address of Suite 120, 4500 Park Glen Road, Minneapolis,
Minnesota 55416, upon penalty of perjury, declares that on September 30, 2004, | served the
annexed Notice of Hearing and Motion for Relief from Automatic Stay upon each of the entities
named below by facsimile where noted and by mailing to them a copy thereof by enclosing
same in an envelope with first class mail postage prepaid and depositing same in the post office
at Minneapolis, Minnesota, addressed to each of them as follows:

Office of the United States Trustee
1015 U.S. Courthouse

300 South Fourth Street
Minneapolis, MN 55415
612-664-5516

Jasmine Z. Keller
Chapter 13 Trustee

310 Plymouth Building
12 South 6th Street
Minneapolis, MN 55402
612-338-4529

Craig W. Andresen

Attorney at Law

2001 Killebrew Drive, Suite 330
Bloomington, MN 55425
952-854-4114

Vlastimil Mach

Monica Mach

11908 Quebec Circle

Champlin, MN 55316
[E/ Erin Kay Buss
Erin Kay Buss




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:
Vlastimil Mach Chapter 13
Monica Mach Case No. 04-44083

Debtor(s)

ORDER

The above entitled matter came on for hearing upon motion of Deutsche Bank National
Trust Company, as custodian or trustee pursuant to 11 U.S.C. Section 1307 on April 1, 2004, at
the U.S. Bankruptcy Court, Minneapolis, Minnesota. Appearances were as noted in the record.
Based upon the evidence adduced at said hearing, the arguments of counsel, and the Court
being fully advised of the premises,

IT IS HEREBY ORDERED that:

1. Confirmation of the Debtor's Chapter 13 Plan is hereby denied.

2. The Chapter 13 Case herein is hereby dismissed.

Dated this __ day of , 2004.

Judge of the Bankruptcy Court





